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JACOBS, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed. Pursuant to section 7463(b), the
decision to be entered is not reviewable by any other court, and
this opinion shall not be treated as precedent for any other
case.

Respondent determ ned: (1) A deficiency in petitioners’

Federal incone tax of $9,560 and a section 6662(a) penalty of
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$1,912 for 2006, and (2) a deficiency of $2,408 for 2007. After
concessions,! the sole issue for decision is whether petitioners
are entitled to clainmed | osses of $36,617 for 2006 and $10, 874
for 2007 fromrental real estate property. Resolution of this
i ssue depends upon whet her section 469(c)(7) applies to the
rental real estate activities of Linda Bahas (Ms. Bahas).

Al'l section references are to the Internal Revenue Code in
effect for the years at issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
OChio when they filed the petition.

During 2006 and 2007 Ms. Bahas was a licensed real estate
agent, and M. Bahas desi gned conputer networks as a techni cal
applications nmanager. Ms. Bahas worked full tinme for Snyder &
Snyder Real Estate, Inc. (Snyder & Snyder), an Chio corporation
whi ch for tax purposes elected to be treated as an S corporation.
Bar bara Snyder (Ms. Snyder) owned all the stock of Snyder &

Snyder .

Petitioners did not challenge other determ nations
respondent made; hence, in accordance with Rule 34(b)(4),
petitioners are deened to have conceded these determ nations.
Respondent conceded the sec. 6662(a) penalty of $1,912 for 2006.
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On Decenber 22, 2004, Ms. Bahas and Ms. Snyder entered into
an enpl oynment agreenent. At the time Ms. Bahas did not have a
real estate license. Pursuant to that agreenent, Ms. Bahas was
hired to be the office manager of Snyder & Snyder and Ms.
Snyder’s assistant. She received an hourly wage ($7.50 per hour)
for her duties as Snyder & Snyder’s office manager. As the
assistant to Ms. Snyder, Ms. Bahas received the sanme $7.50
hourly wage “during normal business hours” but no hourly wage
“outside of normal business hours”. Rather, she was entitled to
receive “10% of the gross sales of Barbara Snyder on a bi-weekly
basis.” Starting January 1, 2006, by which date it was assuned
M's. Bahas would be a |licensed real estate agent, Ms. Bahas
woul d receive (as a licensed real estate agent assistant to M.
Snyder) “6 percent of the net profits of Snyder & Snyder to be
paid once a year upon conpletion of the [conpany’s] tax return.”
According to pay stubs she received from Snyder & Snyder, Ms.
Bahas worked there during 2006 for 1,759.5 hours and during 2007
for 1,869.5 hours.

During 2006 and 2007 petitioners jointly owed and nanaged
three rental properties in Akron, Chio. Their ownership of these
properties was not related to Ms. Bahas’s enpl oynent at Snyder &
Snyder. Petitioners spent |ess than 750 hours managi ng these

properties during each of 2006 and 2007.
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Petitioners tinely filed Fornms 1040, U.S. Individual Incone
Tax Return, for 2006 and 2007. They attached a Schedul e E
Suppl enental I ncone and Loss (Fromrental real estate, royalties,
partnerships, S corporations, estates, trusts, REMCs, etc.),
to each of the returns and reported a | oss of $39, 154 for 2006
and a |l oss of $12,195 for 2007 in connection with their rental
properties.
Respondent determned that: (1) The | osses petitioners
claimed fromtheir rental properties were passive activity
| osses, (2) petitioners had no passive activity incone agai nst
whi ch these rental |osses could be offset, (3) petitioners did
not nmeet the requirenents of section 469(c)(7), and (4) $2,537 of
the rental |oss clained for 2006 (and none for 2007) was
al | owabl e.

Di scussi on

Burden of Proof

In general, the Comm ssioner’s determnations set forth in a
notice of deficiency are presuned correct, and the taxpayer bears
the burden of proving that the determ nations are incorrect. See

Rul e 142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933).

Deductions are a matter of |egislative grace, and the taxpayer
bears the burden of proving that he is entitled to any deduction

clainmed. Rule 142(a); New Colonial lIce Co. v. Helvering, 292

U S. 435, 440 (1934).
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Section 7491(a) provides that under certain circunstances,
the burden of proof wth respect to factual matters shifts to the
Comm ssioner. Petitioners neither alleged nor proved that this
section is herein applicable. Hence, petitioners bear the burden
of proof.

Petitioners'’ Rental Losses

Ceneral ly, the deduction of passive activity losses is
suspended. Sec. 469(a). A passive activity is defined as "“any
activity--(A) which involves the conduct of any trade or
busi ness, and (B) in which the taxpayer does not materially
participate.” Sec. 469(c)(1l). A passive activity loss is
defined as “the anount (if any) by which--(A) the aggregate
| osses fromall passive activities for the taxable year, exceed
(B) the aggregate inconme fromall passive activities for such
year.” Sec. 469(d)(1l). A rental real estate activity is
generally treated as a passive activity without regard to whet her
the taxpayer materially participates in the activity. Sec.
469(c) (2), (4).

There are exceptions to the general rule suspending the
deduction of passive activity |losses with respect to taxpayers
engaged in a rental real estate activity. One such exception is
found in section 469(i), where the taxpayer is an individual and
actively participates in rental real estate activities. In such

a case, the individual may deduct up to $25,000 (subject to a
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phaseout if the individual’ s adjusted gross incone exceeds
$100, 000) of his/her |osses. See sec. 469(i).?2

Anot her exception is where the taxpayer materially
participates in a real property trade or business. A taxpayer
qualifies for this exception if:

(1) nore than one-half of the personal services
performed in trades or businesses by the taxpayer during
such taxabl e year are perforned in real property trades or
busi nesses in which the taxpayer materially participates,
and

(1i1) such taxpayer perforns nore than 750 hours of
services during the taxable year in real property trades or
busi nesses in which the taxpayer materially participates.

Sec. 469(c)(7)(B).

In the case of a joint return, as in the nmatter at hand, the
“materially participates” exception set forth in section
469(c)(7) applies if either spouse separately satisfies both
requi renents set forth in section 469(c)(7)(B). And a taxpayer
is treated as materially participating in a real property
activity only if the taxpayer is involved in the operations of
the activity on a basis which is regular, continuous, and
substantial. Sec. 469(h)(1).

I n establishing whether a taxpayer’s real property

activities result in passive activity | osses, each interest of

2As noted supra p. 4, respondent allowed petitioners a
$2,537 rental |oss deduction for 2006 pursuant to sec. 469(i).
Petitioners’ gross inconme exceeded the gross incone limtation
provided in sec. 469(i)(3) for 2007.
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the taxpayer in multiple rental properties is treated as a
separate rental real estate activity, unless the qualifying

t axpayer makes an election to treat all interests in the rental
properties as a single rental real estate activity. Sec.
469(c)(7)(A). The taxpayer nust clearly notify the Comm ssi oner
of his/her intent to nake an election to treat nultiple real

estate activities as a single activity. See Estate of Hi ggins v.

Conm ssi oner, 897 F.2d 856, 860 (6th Cr. 1990), affg. 91 T.C. 61

(1988); Knight-Ri dder Newspapers, Inc. v. United States, 743 F.2d

781, 795 (11th Cr. 1984). The statenment of election nust be
filed with the taxpayer’s original return declaring that the
el ection is under section 469(c)(7)(A). Sec. 1.469-9(9g)(3),

I ncone Tax Regs. Merely listing the rental properties and
aggregating their | osses on Schedule E is not sufficient to
constitute an election to aggregate petitioners’ rental

properties. See Trask v. Conmm ssioner, T.C Meno. 2010-78

(citing Kosonen v. Comm ssioner, T.C Meno. 2000-107 (aggregation

of real estate rental |osses was not clear notice of election
pursuant to section 469(c)(7))). Petitioners did not file a
statenent of election with either their 2006 or their 2007 tax
return.

M's. Bahas maintains that she was engaged in a real property
busi ness in 2006 and 2007 because she worked nore than 750 hours

per annum as a licensed real estate agent assistant for M.
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Snyder. She asserts that in that capacity she actively showed
and sold houses to honme buyers as an agent for M. Snyder
and/ or Snyder & Snyder and therefore should be able to “use ny
hours from Snyder and Snyder to make ny 750 hours”.

M's. Bahas m sconstrues section 469. Because petitioners
did not elect to aggregate their real estate rental activities,
pursuant to section 469(c)(7)(A) petitioners nmust treat each of
these interests in the rental real estate as if it were a
separate activity. See sec. 469(c)(7)(A)(ii). Thus, Ms. Bahas
is required to establish that she worked for nore than 750 hours
each year with respect to each of the three rental properties.
But, petitioners presented no docunents or other evidence with
respect to the nunber of hours Ms. Bahas wor ked managi ng the
three rental properties in question. Indeed, the parties
stipulated that “petitioners spent |ess than 750 hours managi ng
the rental properties” in question.?

Moreover, the hours Ms. Bahas worked at Snyder & Snyder do
not qualify as hours worked in a real property trade or business
for purposes of section 469(c)(7)(B)(ii). In this regard,

section 469(c)(7)(D)(ii) provides:

W note that Ms. Bahas did not establish that nore than
one-hal f of the personal services she performed in 2006 and 2007
were with respect to any of the three rental properties. Thus,
she also failed to establish that she net the requirenment set
forth in sec. 469(c)(7)(B)(i).
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Personal services as an enpl oyee. --For purposes of

subpar agraph (B), personal services perfornmed as an enpl oyee
shall not be treated as perfornmed in real property trades or
busi nesses. The precedi ng sentence shall not apply if such
enpl oyee is a 5-percent owner (as defined in section
416(1)(1)(B)) in the enpl oyer.

Rel yi ng on Internal Revenue Service (IRS) Publication 925,
Passive Activity and At-Ri sk Rules, published in 2006, Ms. Bahas
argues that because she was entitled to receive 6 percent of
Snyder & Snyder’s net profits as conpensation for her efforts as
a licensed real estate assistant, she owned nore than a 5-percent
profits interest in Snyder & Snyder. Ms. Bahas clains her
position is supported by a passage on page 5 of I RS Publication
925 which states:

Do not count personal services you performed as an
enpl oyee in real property trades or businesses unless you
were a 5% owner of your enployer. You were a 5% owner if
you owned (or are considered to have owned) nore than 5% of
your enployer’s outstandi ng stock, outstanding voting stock,
or capital or profits interest.

Ms. Bahas's position is flawed. Snyder & Snyder is an Chio
corporation, owned entirely by Ms. Snyder. A 5-percent owner for
pur poses of section 469(c)(7)(D)(ii) is defined in section
416(1)(1)(B) (i), which provides:

(I')y if the enployer is a corporation, any person who
owns (or is considered as owning wthin the nmeani ng of
section 318) nore than 5 percent of the outstandi ng stock of
the corporation or stock possessing nore than 5 percent of
the total conbined voting power of all stock of the
corporation, or

(rr) if the enployer is not a corporation, any person

who owns nore than 5 percent of the capital or profits
interest in the enployer.
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M's. Bahas’ s enpl oynment agreenent does not provide for the
transfer of any stock to her. Moreover, Ms. Bahas candidly
admtted at trial that her right to 6 percent of the net profits
of Snyder & Snyder would term nate should her enploynment with
Snyder & Snyder cease. Thus, Ms. Bahas’s enpl oynent agreenent
wi th Snyder & Snyder only defined how Ms. Bahas woul d be
conpensated for services rendered; i.e., her conpensation would
be based, in part, on the profits of the conpany. Therefore, we
conclude that Ms. Bahas did not neet the 5-percent ownership
requi renent of section 469(c)(7)(D)(ii).

To summarize, Ms. Bahas did not qualify for the exception
to the passive activity loss rules for taxpayers in a real
property business as provided in section 469(c)(7). Hence,
petitioners are not entitled to the disallowed passive activity
deductions during the years at issue.

To reflect the foregoing and the parties’ concessions,

Deci sion will be entered

for respondent with respect to

the deficiencies in incone

taxes for 2006 and 2007, and

for petitioners with respect

to the section 6662(a) penalty

for 2006.



